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MEMORANDUM OF AGMMNT v’ i
i
THIS MEMORANDUM OF AGREEMENT (the "Memorandum" and, as used in

this Memorandum, the kterms "herein", "hereto", "hereby" and "hereof"
shall refer to the whole of this Memorandum)iis mede on this 29th day
of December, 1989, between BERWIND CORPORATION, a Pennsylvania
corporation having offices at 509 Fifteenth Street, Windber,
Pennsylvania 15963 (“Berwind"); and WINDBER AREA AUTHORITY, &
municipal authority, organized under the lawg of the Commonwealth of
Pennsylvania having 1ts principal office at 1409 Somerset ANEHUE,
Windber, Pennsylvania, 1596}z{the "Authority™). :
| /' REGITALS: |
WHEREAS, the Ricﬁland Township Water_CompanyL Barwind and the
Authority entered {rto a Purchase Agreement (the "éirﬂt Agreement"),
dated November .23, 1970, for the purchase and Bale Ff a water 8ystem
(the "Water System"), and defining certain watershed areag (the
"Wateraheda") serving the Authority's two impoundment facilities
situate in Ogle Townshlp, Somerset County, Pennaylvania, and
WHEREAS, pursuant to the First Agreement, Berwind executed a
deed dated December 31, 1970 (the "First Deed"), to the Authority
which First Deed was recorded in Ehe Somerset County Recorder's Office
in Deed Book Volume 694, page 313, and which was re—recor&ed.in Deed
Book Volume 905, page 439; and :
WHEREAS, Berwind and the Authority entered into an Agreement of
Sale dated December 13, 1989 {the "Second.Agreement"), for the

purchase and sale of 486 acres, more or less, of lind altuate partly
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in Ogle Townshlp and partly in Shade Township, Somerset County,
Pennsylvania, and for the granting to Authority of certain easements
(the "Granted Easements") in connection therewith and for the
exception and reservation by Berwind of certain easements (the
"Reserved Eagements") in connection therewlth; and :

WHEREAS, pursuant to the Second Agreement, Ber\!t»igind executed =
deed dated December 27, 1989 (the "“Second Deed"), conve::i,ring 486 acres,
more or legs, and Granted Easements to the Ahthofitf, which Second
Deed was recorded in Somerset County Recorder's Office. in Record Book
-Volume 1079, page 009; and

WHEREAS, Berwind did execute and deliver a deed dated December
27, 1989 {the "Third Deed"), conveying 229 acres,.more or less, to the
Authority, which deed was recorded in Somerset County Recorder's
O0ffice in Record Book Volume 1079, page 020; and

WHEREAS, in the premilses conveyed by Berwind in the First Deed,
the Second Deed and the Third Deed (collectively, the "“Conveyed
Premises™), Berwind has retained certain interests;

WHEREAS, the Conveyed Premlses are shéwﬁ on a pf}nt (tﬁe "Map')
recorded in the Office of the Recorder of Deeds in_é%merset County,
Pennsylvania, In Miscellaneous File Ho, 72.*—(bﬁgindlfk\k3€Aa4~ D{{}LQ.F?\EQ)

WHEREAS, the parties have agreed to certain ﬁ@difications of
the provisions of the First Agreement and the First DeLd necesgitated
by the changed circumstances resulting from the conveyances made by
the Second Deed and by the Third Deed. . |

NOW, THEREFORE, the parties hereto, iIintending to be legally

bound hereby, and incorporating the foregoing Recitals by reference,
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do covenant, contract and agree as follows:

Section 1. All covenants and warranties respecting easements
for pipelines and appurtenances in the First Degd (except those
relating to the obligation of Berwind, its auccesao%s and assignse, to
repair or restora roadways) shall be terminated and éxtinguished asg of

: i
the end of two (2) years from the date in_which the Second Deed is
i

recorded and shall have no validity thereafter. ¥
: _

At the explration of the said Z—yeaf'pariﬁd,;Ba?wind€§hall have
no further obligation to provide eaaements-for“ﬁipeﬁines in existence
but not identifieq on 1ltes other lands. The provisiéns of this Section
relating to the termination of covenants and warrantlies regarding
easements for plpelines ghall not affect any eapement or right~of-way
for access heretofore granted or herein granted by Berwind to
Authority.

Section 2. Sections D, E, F and G of the First Deed and the
provisions corresponding therete in the First Agreement are hereby
replaced by Sections 3 and 4 hereof and are herebyédeclared vold and

of no further effect,

1
:

Section 3. Berwind, its successors and assigﬁs, shall have the
right to cut and/or remove timber and tha'righﬁ, to drill for,
extract, and/or transport'minerals, oll and‘gqénfr$h the entiré érea
of the Watersheds, provided, however, that thé.éxeféiée of such rights
does not materially degrade Authority's water suﬁgly and provided,
further, that Berwind shall not be permitted to cut and/or remove
timber from those bortions of the Watersheds conveyed by the First

Deed, the Second Deed or the Third Deed. Berwind shall notify
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Authority ninety (90) days 1in advance of any proposed éutting and/or

removal of timber or drilling, extracting andlori transporting
ET | v H
_ivé (45) days

minerals, oll and gas. Authority shall, within foff}—
of any such notice, furnish its outrighg or qualified aipfdval of the
matters proposed in such notlice. In the case of a quali%ied approval,
if the parties are unable to agree upon Berwind's Eompliance with the
qualifications set forth in the qualified approval, the matter shall
be submitted to arbitratlon as provided in the Tlrst Agreement.

Section 4. Authority agrees that Berwind, I1ts successors and
aggigns, shall have the right to develeop the Watersheds not conveyed
by the First Deed, the SecondVDeed or the Thirxd Deéd, provided,
hnweﬁer, that such development does not materially dggréae Authority's
water supply. Berwind shall notify Authbrity ninetx%(QO) days in
advance of any proposed development. Authority.ﬁkall, Wi;hin
Forty-five (45) days of any such notice, furnisﬁ ité outright or
qualified approval of the development proposed inlaﬁch ﬁ tice. In the
case of a qualified approval, if the partles are unghle;to agree hpon
Berwind's compliance with the qualificationa set %orth In the
qualified approval, the matter shall be submitted to arbitration as
provided in the Flrst Agreement,

Section 5, In addition to, and not iﬁ limitation of, other
rights retained by Berwind in the Conveyed Premises, inecluding, but
not limited to, the Reserved Easements, Berwind, i1its successors and
asgigns, shall have.the right to use existing roadways or relocations
or extenslions thereof across the Conveyed Premlses and éther lands of

the Authority encompassed within the Conveyed Premilses or traversed by
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the Granted Easements as a means of ingress, égreﬁs:and regress for
persons and vehlcles to and from those lands identiﬁied by Berwind as
Berwind Tracts Noa. 393, 394, 395, 396, 793, 794, 856 and B57, all of
which lands are as shown on the Map. The Authority shall maintain at
its own cost and expense the easements of uge reta%ned by Berwind as
provided in this Section 5 to the extent required.for its .own uses.
In the event that Berwind requires greater improvements or maintenance
to the easements of use retalned by Berwind as ﬁrovided in this
Section 5 than dre provided by Authority, auch;improvementa or
maintenance shall be at the sole cost of Berwind.

Sectlon 6. Authority recognizes that thosefportions of the
Conveyed Premises identified on the Map aa'Parcela?C, D, and E are
parts of larger tracts of land which Berwind, excepé for {its wish to
accommodate Authority, would not convey sapatatel}ifrom the larger
tracts of which they form a part. Therafora, Authority -agrees that 1t
will not convey any part of sald Parcels G, D, and E, vbluntarily or
involuntarily, but, when no portion of any of said Parcels C, D and E
1s any longer used as a site for deep water wells or back up wells

supplying Authority's customers, Berwind shall have the
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right to purchase any or all of the acreage making up Parcels c,
D and E at a purchase price of Seven Hundred Dollars (5700.00)
per acre. Sald purchase right ghall be exercised upon sixty (60)
days' written notice from Authority to Berwind or, in the event
that no such notice be given and said parcels are no longer used
ag sltes for deep water wells or back up wella supplying water to
Authority's customers, Berwlnd shall have the right at any time
to exercise 1ts right of purchase by notifying Aﬁthority in
writing of its intentlon to acquire said Parcels C, D; and E,

Section 7. Except as get Fforth hgrein. all’ terms and
conditlons of the First Agreement, the Second Agréement, the
Flrst Deed, the Second Deed and the Third Deed shall remain in
full force apd effect.

Section B. This Memorandum shall be binding on the parties
hereto and theilr respactive successors and assigns.
IN WITNESS WHEREOF, the parties hereto, intending to be

legally bound hereby, have executed and delivered this Memorandum

IRTILE

........

\\ t- .
T 1y o BERWIND
(_}',;-;J ._..1] ‘;,g_:: RWIN
&t/ XCOREORATE SEAL) BERWIND CORPORATION
. ("“1)\:\’-_.-'_:{:_.-'
a et D ."‘ X
. A qﬂ&:‘“_%ﬂcg By: ‘
TLelet AT ptad Title: 2/ ‘
/ AUTHORITY
(CORPDRA'I‘E SEAL) WINDBER AREA AUTHORITY
Q Dol Rl oy, W DYl
Title: Claiee en
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COMMONWEALTH OF PENNSYLVANIA: .
COUNTY OF .CAMBRTA Ahla-

9 On thig ,'he.;) v/, day of December, 198§ before me,

il s [ g . the undersigned officer, personally
appearpkd J('-,(V ,L(.—c(/;,,/J who acknowledged himself to
be the _Z%c . of ,Berwir]d Corporation,: a corporation,
and that he as suc “dey » being aunthorized to

do so, executed the foregoing instrument: for the purposes.therein
cgutained. by signing the name of the corporatiod by himself as
Pl il (s . !

M
‘"“nu i,

o lrdmitneas whereof, I hereunto set my han@ and official

‘;5%;5552 372-4451655<_fc5EAL)

" NOTARIAL GEAL L
}

MARY A, LaRUE, Notary Pub'
Chty of Philadelphla, PHlla. Courk
Ity Commisston Explnn.hly 2%, 1

comﬂbNWEALTH OF PENNSYLVANIA:
58,

COUNTY OF CAMBRIA

On thig the 40" ith day of December, 1989, before me,
mmg i %c .44.44; the undersigned officer, _ personally
appeared YV lirvinl oheld ker who acknowledged himseelf to

be the (1 rmanm of Windber érea Authority, a municipal
authority, and that he as such Yrman , being

guthorized to do so, executed the foregoing lnstrume.nt for the
purposes therelin sumtained by saigning t:he name of the authority

by himself as ALy Aan ' |
In witness whereof, I her to set my hanld and official
seal. ‘
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